Nevada’s Students with Disabilities:
Special Education in a Pandemic
As school districts and charter schools plan for the re-opening of schools, it is important to remember there is
no one-size fits all approach for students with disabilities. Schools must provide a Free Appropriate Public
Education (FAPE) for students with disabilities who are eligible under the Individuals with Disabilities
Education Act (IDEA). FAPE includes special education and related services designed to meet the student’s
unique needs and that prepare the student for further education, employment, and independent living.
Despite the COVID-19 Pandemic, when school is in session, students with disabilities remain entitled to
receive FAPE.
Schools are required to meet the timelines set out in IDEA for evaluations and re-evaluations, holding
Individualized Education Program (IEP) meetings, developing IEPs, and implementing IEPs by providing
specially designed instruction and related services. The foundation of IDEA is to create an individualized
education program that meets each student’s unique needs.
We recognize that during the COVID-19 Pandemic, schools will be challenged to offer services as they were
provided prior to the pandemic. To meet the needs of students with disabilities, schools and families will need
to be creative and collaborative when planning for the school year.
Changes to an IEP may be made without an IEP Team meeting only when the school and parent mutually
agree. If parents agree, they should review the Prior Written Notice to understand the changes the school
wants to make; and parents should request a revised copy of the IEP documenting the changes. Remember,
parents can always request an entire IEP Team meeting to address any concerns with educational progress.
Parents and students will want to work with their school to ensure:
Present levels of current performance are accurate and any regression is detailed in the IEP, as
well as curriculum missed in the last semester.
Specially designed instruction is clearly documented in the IEP.
Related services are based on the student’s needs.
Placement decisions are made in the IEP Team meeting.
Academic and functional IEP goals are written to address the present levels, including any
regression.
Necessary compensatory services are discussed.
Access to the general curriculum, special education, and related services.
Supplementary aides, services, accommodations, and modifications needed to meet IEP goals.
Extended school year services to prevent any further regression.
Transition aged students’ IEP includes decisions on the course of study and specific goals that
promote movement to post-secondary life goals.
Consideration of special factors as listed on the student’s IEP.

Parents are an important member of the IEP Team that make decisions about for their child/youth’s
education. Parents should not be rushed to agree with an IEP or revisions to an IEP. IEP Team meetings
should allow for enough time to ensure parent and student participation. The IEP Team is encouraged to
discuss and determine any special attendance accommodations that may be needed.
Parents and students are faced with difficult choices during this COVID-19 Pandemic - whether distance
learning will work, if face-to-face education is needed or if a hybrid approach will work. Parents are
worried about their child’s health and safety, and at the same time wanting their children to receive
FAPE. Parents may want to contact their child’s medical and/or service providers for input on the
physical or mental health impact of educational decisions.
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Nevada’s Students with Disabilities:
Special Education in a Pandemic
Schools will need to ensure students with disabilities have suitable access to the internet, equipment, books,
materials and supplies, including assistive technology. Schools will have to provide reasonable opportunities
for students to earn credits to ensure a pathway to graduation for students.
When education plans are not working, schools must make sure that students with disabilities do not bear
the consequences. Schools will need to be flexible and understand that family circumstances may not allow
for parents to provide instruction.
If distance learning is not effective, schools will need to be creative to meet the individualized needs of
students. Regular communication among parents, students and educators will be essential to address
concerns as they arise.
Whether distance or classroom learning, or a hybrid model, the needs of each student must be carefully
considered. The educational rights and protections afforded to children with disabilities and their parents
under IDEA must not be diminished, compromised, or waived during this COVID-19 Pandemic.
In instances where a disagreement occurs between parents and the school, parents are encouraged to talk
with the teacher, the IEP Team and as needed the principal. Many school districts also have more formal
processes in place for parents to share their concerns and to submit complaints that can be found on their
website.
Under IDEA, the Nevada Department of Education is responsible for the administration of dispute resolution
processes such as due process, mediation, and state complaints.
Procedural Safeguards protect the rights of parents to help plan their child/youth’s educational program.
Schools must give parents a copy of their IDEA rights, these rights also provide steps for parents and
schools to try to resolve disagreements.
Resolving Disputes through the Nevada Department of Education
IEP Facilitation is a process where a non-biased facilitator helps with communication at the meeting to
develop a meaningful IEP that is supported by team members.
A State Complaint is one option provided by IDEA law to use when parents believe that the IEP under
IDEA is not being followed. This is a written complaint in which parents explain what the concern is, provide
information about the concern, and suggest solutions to the concern.
Mediation is a meeting between parents and the school district. The parent and school must agree to try
mediation. A person who does not work for the district helps both sides to find agreement.
Resolution session is a required meeting, in most cases, whenever a parent submits a due process
request. It is organized by the school. It is held within 15 days of the school receiving a due process request.
An impartial due process hearing is a formal hearing. Each “side” presents its position, and a hearing
officer makes the final decision about what to do. A decision is based on evidence and law. School for
children with disabilities must contain a quality learning experience.

Tips for resolving differences:
Organize your concerns, Keep documentation
Meet with school and/or district staff to share your concerns
Brainstorm, listen and focus on the issues
Acknowledge progress made towards agreements
Encourage regular parent/teacher communication
It is important for both parents and educators to advocate for students with disabilities to receive a Free Appropriate Public Education.
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Special Education in a Pandemic
Advocacy Tips Necessary During Challenging Times
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Free Appropriate Public Education
•

The Individuals with Disabilities Education Act (IDEA)
provides for students with disabilities to receive FAPE.

•

FAPE includes special education and related services
designed to meet the student’s unique needs and that
prepare the student for further education, employment,
and independent living.

•

Despite the COVID-19 Pandemic, eligible students with
disabilities remain entitled to receive FAPE.
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No One Size Fits All
Approach
•

Service Decisions Must be
Individualized

•

Services Must be Designed
to Meet a Student’s Unique
Needs

•

Decision-making in the IEP
process is based on data
and current present levels
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What are the Requirements to Follow
IDEA Timelines?
•

All timelines must be met including:

•

Evaluations completed within 45
School Days

•

Developing IEP ‘s within 30
calendar days after determining
eligibility

•
•
•
•

Re-evaluations every 3 years

•

IEP’s must be reviewed annually
IEP implementation
Procedural Safeguards

Parents can use the
following strategies:

•

Send to the school a letter using a
Nevada PEP Sample Letter

•

Work with the school to determine
if evaluation should be conducted
or delayed

•

Review IEP documents to
understand if the meeting is a
revision or an annual IEP
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Students Need to Make
Meaningful Progress
•

The Individualized Education
Program (IEP) is meant to meet
each student’s unique needs.

•

Designed so that students make
meaningful progress.

•

Current guidance recommends
that schools and families be
creative and collaborative to
meet each student’s needs.

•

Prior Written Notice is required whenever the school
district:
• proposes to begin or change the identification,
evaluation, or educational placement of a student
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Prior Written Notice

•

refuses to begin or change the identification,
evaluation, or educational placement of a student

•

proposes or refuses changes to the provision of a
free, appropriate public education of a student

•

In addition, the notice is required when a parent
revokes consent (withdraws or takes back
agreement made previously) in writing for special
education services to continue for their child.
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Making Changes to the IEP
•

Changes to an IEP may be made without an entire IEP Team
meeting only when the school and parent mutually agree in
writing.

•

Parents can request that the entire IEP Team convene in a
meeting to address any concerns with educational progress.

•

Parents may want to ask before the meeting if current present
levels have been gathered regarding their child’s academic
and functional levels.

•

Parents must receive a Prior Written Notice about any changes
the school wants to make to the IEP.

•

Parents must be provided with a copy of the revised IEP at no
cost and the LEA must ensure that the student’s IEP Team is
informed any changes.
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Privacy Concerns
•

Parents may want to ask the
school:

•

How their family's and
student's privacy is being
protected when a student
is online?

•

What is being recorded?

•
•
•

Student classes

•

IEP meetings

Teacher/Student meetings
Parent conferences or
meetings
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Distance
Learning Plans
• Any alternative delivery

plan developed by the
school is subordinate to
and does not substitute
for the IEP Team’s
determination of FAPE.
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IEP Teams Should
•
Insure…

Present levels of current performance are accurate,
regression is detailed in the IEP, and missed
curriculum is identified.

•

Specially designed instruction is clearly documented
in the IEP.

•

Related services are based on the student’s needs,
not service availability. If the student is not making
progress in a virtual setting, the team may need to
consider face to face sessions.

•

Placement decisions are made in the IEP Team
meeting.

•

Academic and functional IEP goals are developed to
meet the student’s needs.

•

Necessary compensatory services are discussed.
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IEP Teams Should Insure…
•

Access to the general curriculum, special education, and
related services.

•

Supplementary aides, services, accommodations, and
modifications needed to meet IEP goals.

•

Extended school year services to prevent any further
regression.

•

Transition aged students’ IEP includes decisions on the
course of study and specific goals that promote
movement to post-secondary life goals.

•

Consideration of special factors as listed on the
student’s IEP.

•

Team may want to discuss if the student requires
counseling services.
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Most Important IEP Team Member - Parent
•

Schools and parents are faced with difficult choices
during this COVID-19 Pandemic.

•

Parents may want to contact their child’s medical and/or
service providers for input on the physical or mental
health impact of educational decisions.

•

The IEP Team is encouraged to discuss and determine
any special attendance accommodations that may be
needed.

•

IEP Team meetings should allow for enough time to
ensure parent and student participation.
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Students Must Have Access
•

Schools will need to ensure students with disabilities have
suitable access to:

•
•

the internet – bandwidth and speed

•
•
•
•
•

books, materials and supplies

equipment, computers, assistive technology, therapy
materials
the general curriculum
Inclusion
earn credits
a pathway to graduation for students with disabilities
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Discussing Compensatory Services
•

•

What are compensatory services?
• They are services provided by the school that
may be required to makeup for any skills that
were lost due to the disruption of in-person
attendance as a result of COVID-19.
Why would parents have a discussion regarding
compensatory services?
• Missing services or inadequate services;
Parents may have concerns regarding lost
skills, regression or not having access to the
grade level curriculum, could signal the need
for the IEP team to have a discussion and
write in additional services.
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Adjusting to In Person Services
•

Discussion in the IEP meeting may include helping a
child learn or adjust to:
• Wearing a Mask
• Social Distancing Rules and Consequences
• Expectations of Washing Hands or Using Sanitizer
• How Learning Groups or Cohorts will Work

•

Transportation – Parents may want to ask about bus
supervision, boarding process and how social distancing
will be maintained.
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Working Together – Creatively & Collaboratively
•

Regular communication among parents, students and
educators is essential to address concerns as they arise.

•

IDEA rights and protections must not be diminished,
compromised, or waived.

•

Schools need to be flexible and understand that family
circumstances may not allow for parents to provide
instruction.

•

Students should not bear long term consequences, i.e.
credits, graduation, retention, etc.
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Resolving
Disagreements

It is always
recommended to
try and resolve
disagreements at
the lowest level.

First - parents are
encouraged to talk
with the teacher,
the IEP Team and
the school
principal.

Then - parents
may want to
contact the school
district office
responsible for
compliance and
monitoring.

Many school
districts also have
district level
complaint and
resolution
processes.
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Resolving Disagreements
•

The Nevada Department of Education (NDE) is responsible
for the administration of dispute resolution processes under
IDEA.

•

NDE Dispute Resolution webpage:
http://www.doe.nv.gov/Inclusive_Education/Dispute_Resol
ution/

•
•
•
•
•
•

IEP Facilitation
Mediation
Resolution session
An impartial due process hearing
State Complaint
Constituent Concern Investigation
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Thank you!

Statewide
Toll-Free 800.216.5188
www.nvpep.org
pepinfo@nvpep.org

Education

Central Office
7211 W. Charleston Blvd.
Las Vegas, Nevada 89117
Phone: 702.388.8899
Fax: 702.388.2966

Empowerment

.

Satellite Office
4600 Kietzke Lane,
Suite I-202
Reno, Nevada 89502
Phone: 775.448.9950
Fax: 775.448.9603

Encouragement
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Southern Nevada Office
2080 East Flamingo Rd,
Suite 210
Las Vegas, Nevada 89119-0811
Phone: (702) 486-6458
Fax: (702) 486-6450

Steve Sisolak
Governor
Jhone M. Ebert
Superintendent of
Public Instruction

STATE OF NEVADA
DEPARTMENT OF EDUCATION
700 E. Fifth Street │ Carson City, Nevada 89701-5096
Phone: (775) 687-9200 │ www.doe.nv.gov │ Fax: (775) 687-9101

COVID-19 and Students with Disabilities
November 10, 2020
On June 9, 2020, Governor Sisolak issued Declaration of Emergency Directive 022 requiring
school districts and charter schools to develop plans for reopening school buildings, providing
instruction, and related activities for the 2020/2021 school year based on the June 9, 2020
framework issued by the Nevada Department of Education (NDE), Nevada’s Path Forward: A
Framework for a Safe, Efficient, and Equitable Return to School Buildings1, and subsequent NDE
guidance issued June 24, 20202. Recognizing that the circumstances regarding COVID-19 were
fluid and social distancing protocols and other health and safety requirements were subject to
change, the reopening plans were required to contemplate instruction offered through: in-person
instruction following social distancing protocols; distance education; or a combination of distance
education and in-person instruction (hybrid learning).
Prior to the commencement of the 2020/2021 school year, all Nevada school districts and the State
Public Charter School and school district sponsored charter schools submitted their reopening
plans that had been approved by their governing body.3 Given the diversity among the reopening
plans throughout the State and the continued impact of the COVID-19 national emergency on inperson instruction at school for students with disabilities, the NDE determined that additional
guidance was necessary to assist each local educational agency (LEA)4 in fulfilling their
responsibilities to students with disabilities under the Individuals with Disabilities Education Act
(IDEA) and Chapter 388 of the Nevada Revised Statutes (NRS) and Nevada Administrative Code
(NAC).

1

Nevada’s Path Forward: A Framework for a Safe, Efficient, and Equitable Return to School Buildings is publicly
available at:
https://gov.nv.gov/uploadedFiles/govnewnvgov/Content/News/Emergency_Orders/2020_attachments/022_2020-0609_Nevada_Path_Forward_FRAMEWORK.pdf
2
NDE Guidance Memorandum 20-05: Guidance for Path Forward Programs of Distance Education is publicly
available at:
www.doe.nv.gov/uploadedFiles/ndedoenvgov/content/News__Media/Guidance_Memos/2020/PathForwardDistance
EducationGuidanceMemo20-05(1).pdf
3
The school district, school district sponsored charter schools, and State Public Charter School Authority plans can
be found at: http://www.doe.nv.gov/DistrictReopeningPlans/
4
While the terminology LEA is used throughout this guidance, it applies to all public agencies as that term is defined
in NAC §388.092 and used in NAC/NRS, Chapter 388.
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It is recognized that these laws were not designed to address a national health emergency,
particularly one of this duration. However, it is uncontroverted that the mandates of the IDEA and
NRS/NAC, Chapter 388, must drive all decision making with regard to the provision of a free
appropriate public education (FAPE) to each student with a disability during these unprecedented
times.
In order to provide the most reliable information to assist LEAs and parents of students with
disabilities as they navigate the evaluation, identification, placement, and FAPE requirements of
the law during this pandemic, this guidance from the NDE, Office of Inclusive Education, is based
not only on the pertinent IDEA and NRS/NAC, Chapter 388, requirements and binding judicial
precedence, but informal guidance to date provided by the United States Department of Education,
Office of Special Education Programs (OSEP).
Question 1: Is the requirement to provide FAPE to students with disabilities waived as a
result of the prolonged impact of COVID-19?
No.
“As public agencies and officials grapple with challenging decisions, administrators, educators,
and parents may need to consider multiple options for delivering instruction, including special
education and related services to children with disabilities. Those options could include
remote/distance instruction, in-person attendance, or a combination of both remote/distance
instruction and in-person attendance (hybrid model). However, OSEP reminds SEAs and LEAs
that no matter what primary instructional delivery approach is chosen, SEAs, LEAs, and
individualized education program (IEP) Teams remain responsible for ensuring that a free
appropriate public education (FAPE) is provided to all children with disabilities. If State and local
decisions require schools to limit or not provide in-person instruction due to health and safety
concerns, SEAs, LEAs, and IEP Teams are not relieved of their obligation to provide FAPE to
each child with a disability under IDEA.” COVID-19 Questions & Answers: Implementation of
IDEA Part B Provision of Services, (OSEP September 28, 2020)5
Question 2: Does the circumstance of COVID-19 change the definition of a FAPE for an
individual student?
No.
While it is recognized that there may be exceptional circumstances that affect how an individual
student with a disability’s IEP will be implemented, the student’s IEP reflects the IEP Team’s
“careful consideration of the child's present levels of achievement, disability, and potential for
growth” and was a “prospective determination of an IEP that is reasonably calculated to enable a
child to make progress appropriate in light of the child's circumstances". The “in light of the child’s
circumstances” standard articulated by the United States Supreme Court in Endrew F. v. Douglas
County School District RE-1, 137 S.Ct. 988, 69 IDELR 174 (2017) is not applicable to a change
5

This memorandum is publicly available at: https://www2.ed.gov/policy/speced/guid/idea/memosdcltrs/qaprovision-of-services-idea-part-b-09-28-2020.pdf
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in the school’s circumstances. Rather, the focus remains on the individual student and his/her
unique needs.6 “The “basic floor of opportunity” provided by the Act consists of access to
specialized instruction and related services which are individually designed to provide educational
benefit to the handicapped child.” 7 As such, any reduction or elimination of the determined
services in the student’s IEP must also be determined by the student’s IEP Team and must be due
to the unique needs of the student, notwithstanding the pandemic and resultant school closure. It
is recognized, however, that the student’s unique needs may require modifications to the manner
some of the special education and related services are delivered during the pandemic and resultant
school closure. For example, the student’s IEP Team may need to consider other supplementary
aides and services to support the student while these services are alternatively delivered through,
for example, online instruction, teletherapy, or videoconferencing.
Question 3: What is the relationship between a student’s IEP and a school’s plan to
implement the student’s IEP during the pandemic, such as a COVID-19 distance learning
plan?
It is each student’s IEP that establishes the specially designed instruction and other services and
supports that are individually designed to provide educational benefit to the student with a
disability. While it is recognized that COVID-19 may affect how a student’s instruction, services
and supports set forth in the student’s IEP are provided, any alternative delivery plan is subordinate
to, and does not substitute for the IEP Team’s determination of FAPE. Therefore, it is critical
during this disruption to in-person instruction at school that each LEA collect data on the
determination and implementation of the alternative manner in which instruction, services and
supports in each student’s IEP are delivered, including ongoing progress data relative to each
student’s IEP goals. This data will be important to an IEP Team in its determination and
consideration of the impact of the school closure on the individual student and how, if appropriate,
the student’s needs must be addressed to remedy any resultant loss of skills/regression.

6

To interpret Endrew differently would, for example, change the standard of FAPE for a student if the LEA
encountered the circumstance of being unable to procure a speech/language pathologist to provide a student the
speech/language therapy required in the student’s IEP.
7
Endrew F. v. Douglas County School District RE-1, 137 S.Ct. 988, 69 IDELR 174 (2017). “To meet its substantive
obligation under the IDEA, a school must offer an IEP reasonably calculated to enable a child to make progress
appropriate in light of the child's circumstances.... That the progress contemplated by the IEP must be appropriate in
light of the child's circumstances should come as no surprise. A focus on the particular child is at the core of the IDEA.
The instruction offered must be "specially designed" to meet a child's "unique needs" through an "[i]ndividualized
education program." §§ 1401(29), (14) (emphasis added). An IEP is not a form document. It is constructed only after
careful consideration of the child's present levels of achievement, disability, and potential for growth. §§
1414(d)(1)(A)(i)(I)-(IV), (d)(3)(A)(i)-(iv). As we observed in Rowley, the IDEA "requires participating States to
educate a wide spectrum of handicapped children," and "the benefits obtainable by children at one end of the spectrum
will differ dramatically from those obtainable by children at the other end, with infinite variations in between." 458
U.S., at 202.”
See also: Board of Education of the Hendrick Hudson Central School District, Westchester County, Et. Al v. Rowley,
458 U.S. 176 (l982). “. . . The “basic floor of opportunity” provided by the Act consists of access to specialized
instruction and related services which are individually designed to provide educational benefit to the handicapped
child.”
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Question 4: Can a LEA require parents of a student with a disability to waive rights under
the IDEA or NRS/NAC Chapter 388 as a condition to receive special education or related
services?
No.
A LEA must obtain informed parental consent prior to the initial provision of special education.
34 C.F.R. §300.300; NAC §388.300(1). In the State of Nevada, a parent’s consent is not required
for any subsequent provision of special education and related services, including the
implementation of a student’s IEP after that initial IEP. While a parent of a student with a disability
may withdraw consent at any time for the continued provision of special education and related
services for the student, neither the IDEA nor the NRS/NAC, Chapter 388, allow a LEA to
condition a student with a disability’s receipt of services in the student’s IEP upon a parent’s
waiver of parental rights under the law.8 Likewise, given the responsibilities of a LEA under Child
Find to identify, locate and evaluate and serve students with disabilities who are in need of special
education and related services in the manner appropriate to the unique needs of the student (34
C.F.R. §300.111; NAC §388.215), a practice of counseling a student identified as a student with a
disability out of special education would be contrary to the IDEA and NRS/NAC, Chapter 388.
Question 5: Are the evaluation, reevaluation and IEP timelines under the IDEA and NAC,
Chapter 388, still in effect during this pandemic?
Yes.
None of the timelines for the conduct of evaluations, reevaluations, and IEP meetings have been
waived as a result of the pandemic. The following, however, describes the timelines and existing
exceptions or flexibilities that may facilitate adherence to the mandatory processes and timelines.
A. Initial Evaluation -Timeline and Exceptions
In accordance with the IDEA, 34 C.F.R. §300.301(c)(1), an initial evaluation of a student
suspected of being a student with a disability must be conducted within 60 days of receiving
parental consent for the evaluation, or if the State has established a timeframe within which the
evaluation must be conducted, within that timeframe. Nevada has established a State timeframe
for the conduct of an initial evaluation; therefore, it is that timeframe that must be followed.
In accordance with NAC §388.337, except as otherwise provided, when a LEA determines that
good cause exists to evaluate the student, it must conduct the initial evaluation within 45 school
days after the parent provides written consent; or 45 school days after the receipt of a hearing
decision ordering the evaluation or the time set forth in the decision, whichever is shorter; or at
8
See also Questions and Answers for K-12 Public Schools In the Current COVID-19 Environment, United States
Department of Education, Office of Civil Rights (OCR), September 28, 2020: “Question 9: May a school district
require parents to sign waivers before the district delivers online services to students with disabilities under Section
504? Answer: No. Public school districts may not require parents of students with disabilities to waive any rights
afforded to students under Section 504 as a condition of receiving a FAPE.”
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any other time agreed upon in writing by the parent and the LEA. The exceptions are as follows:
•
•

•

Upon the request of a LEA, the NDE Superintendent of Public Instruction may extend the
deadline for conducting initial evaluations for not more than 15 school days.
If a student enrolls in a school served by the LEA after the 45 school day timeframe has
begun and before a determination by the student’s previous LEA as to whether the student
is a student with a disability, but only if the succeeding LEA is making sufficient progress
to ensure a prompt completion of the evaluation and the parent and subsequent LEA agree
to a specific time when the evaluation will be completed.
The parent of the student repeatedly fails or refuses to deliver the student for the evaluation.

For the purposes of NAC §388.337, a “school day” means any day in which students enrolled in
a school are scheduled to be engaged in registration, classes, other instructional activities or
testing during the required minimum daily period for each grade or department. NAC §388.337(4).
B. Reevaluation – Timeline
The reevaluation of each student with a disability must be conducted if the LEA determines that
the needs of the student for educational or related services, including, without limitation, improved
academic achievement and functional performance, warrant a reevaluation or if the parent or
teacher of the student requests a reevaluation. A reevaluation must occur not more than once a
year, unless the parent and the authorized representative of the LEA otherwise agree; and at least
once every 3 years, unless the parent and the authorized representative of the LEA agree that a
reevaluation is not necessary. NAC 388.440; 34 C.F.R. §300.303.
Flexibility – Initial and Revaluation
As part of the initial evaluation (if appropriate) and as part of any reevaluation, the IEP team and
other qualified professionals, as appropriate, are required to review existing evaluation data,
including evaluations and information provided by the parents, current classroom-based and
educational agency-based assessments, and classroom-based observations, and teacher and related
services providers observations. The group may conduct its review without a meeting. 34 C.F.R.
§300.305; NAC §388.336.
C. Initial IEP -Timeline
An IEP must be in effect at the beginning of each school year and before the initiation of special
education or related services. In addition, a meeting to develop an IEP for a student must be
conducted within 30 days of a determination that the student needs special education and related
services; and as soon as possible following the development of the IEP, special education and
related services must be made available to the student in accordance with the child's IEP. 34 C.F.R.
§300.323(a) and (c); NAC §388.281(1) and (13).
D. IEP Review -Timeline
While most individuals focus on the outside requirement that a student’s IEP must be reviewed
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not less than annually, both the IDEA and the NRS/NAC, Chapter 388, require a student’s IEP
Team to review the student's IEP periodically, but not less frequently than annually, to determine
whether the annual goals for the student are being achieved; and to revise the IEP as appropriate
to address-1. any lack of expected progress toward the annual goals and in the general education
curriculum, where appropriate;
2. the results of any reevaluation conducted;
3. information about the student provided to, or by, the parent;
4. the student's anticipated needs; or
5. other matters.

Flexibility – Both Initial IEP and Review
Alternative Means: When conducting IEP meetings and placement meetings and carrying out
administrative matters under procedural safeguards (such as scheduling, exchange of witness lists,
and status conferences), the parent and the LEA may agree to use alternative means of meeting
participation, such as video conference and conference calls or other means.9 34 C.F.R. §300.328;
NAC §388.281(10).
Attendance Not Necessary: A member of the IEP Team is not required to attend an IEP meeting,
in whole or in part, if the parent and the LEA agree, in writing, that the member’s attendance is
not necessary because the member’s area of the curriculum or related services is not being
modified or discussed in the meeting. 34 C.F.R. §300.321(e)(1); NAC §388.281(4).
Excusal: A member of the IEP Team may be excused from attending an IEP meeting, in whole or
in part, when the meeting involves a modification to or discussion of the member’s area of the
curriculum or related services, if the parent consents in writing to the absence of the member; the
authorized representative of the LEA consents to the absence of the member; and before the
meeting, the member submits, in writing to the parent and the IEP Team, the member’s input
concerning the development of the IEP. 34 C.F.R. §300.321(e)(2); NAC §388.281(5).
IEP Review – Additional Flexibility
In making changes to a student’s IEP after the annual IEP meeting for a school year, the parent
and the authorized representative of the LEA may agree not to convene the IEP meeting for the
purposes of making such changes, and instead may develop a written document to amend or
modify the IEP and portions of the student’s IEP may be revised without redrafting the entire IEP.
34 C.F.R. §300.324(a)(4) and (a)(6); NAC §388.281(7). In Nevada, the agreement to amend the
student’s IEP without an IEP meeting must be in writing.10
9

If neither parent is able to attend an IEP meeting, the LEA must use alternative methods to ensure the participation
of a parent, including, without limitation, the use of a video conference, a telephone conference call or other means
consistent with §300.328 (related to alternative means of meeting participation). 34 C.F.R. §§300.322(c), 300.328;
NAC §388.281(10).
10
The parent must be provided with a copy of the revised IEP at no cost and the LEA must ensure that the student's
IEP Team is informed of those changes. NAC §388.281(7); 34 C.F.R. §300.324(a)(4) and (a)(6).
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Question 6: What is the role of data collection, progress monitoring, and reporting for each
student with a disability during the implementation of alternative delivery plans?
It is critical.
This data collection will provide parents and LEAs essential data when in-person instruction at
school recommences and will focus the data collection at that time on the student’s performance
as compared to the baseline data pre-COVID-19 to enable the determination whether there was
any regression or lack of expected progress and to ascertain the degree, if any, of the student’s
recoupment of lost skills and progress. In addition, progress monitoring that reveals a student’s
loss of skills or expected progress toward annual goals during the implementation of the alternative
delivery plans may allow a timely amendment of the plan to, at minimum, mitigate any such
regression.
Therefore, it is recommended that LEAs and parents of students with disabilities begin now to
gather available baseline data on the student’s progress toward meeting his/her annual IEP goals
prior to COVID-19; and student participation data and progress, or lack of expected progress,
toward meeting his/her annual IEP goals during the implementation of the alternative delivery
plan; and through any transition to in-person instruction at school.
Question 7: If chronic absenteeism or removal of the student from school by the parent
causes a student to repeatedly miss the instruction or services made available to the student
in accordance with student's IEP, what obligation does the LEA have with regard to
providing the student a FAPE?
Why is the student chronically absent or removed from school by the student's parent?
Given the overarching obligation of a LEA to provide a FAPE to the student, (34 C.F.R. §300.17,
§300.101); to conduct a reevaluation of each student with a disability if the educational or related
services needs of the student warrant a reevaluation (34 C.F.R.§300.503); and to have the student's
IEP Team review and revise the student's IEP as appropriate to address any lack of expected
progress toward the annual goals and in the general education curriculum (34 C.F.R. §300.324(b)),
the LEA should consider the possibility that there may be an underlying academic, developmental
or functional need of the student associated with the student's disability that caused the
absenteeism.
Therefore, the LEA should contact the student's parent and inquire as to reason for the student's
chronic absenteeism; gather any evaluation data/information from the parent on the student's
current academic, developmental or functional needs; and any observed changes at home that may
have impacted the student's engagement in instruction and services. Together with observations
and information from the student's teachers and related services providers, the LEA must
determine whether circumstances warrant a reevaluation of the student or, if no additional data is
necessary, whether the student's IEP Team should meet to review and revise, as appropriate, the
student's IEP to ensure the student's IEP is designed to provide meaningful educational benefit.
In 2007 OSEP provided the following written guidance that addressed missed services for a variety
of reasons, including the student's absence from school:
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"Second, you requested written guidance on the need to use substitutes and to schedule makeup sessions when speech-language pathology sessions are missed due to a child's absence from
school cancellation for a class or school activity, or absence of the speech language pathologist.
IDEA and the regulations do not address these issues. States and local educational agencies
(LEAs) are required to ensure that all children with disabilities have available to them FAPE,
consistent with the child's individualized education program (IEP) (see 34 CFR §300.101). We
encourage public agencies to consider the impact of a provider's absence or a child's absence
on the child's progress and performance and determine how to ensure the continued provision
of FAPE in order for the child to continue to progress and meet the annual goals in his or her
IEP. Whether an interruption in services constitutes a denial of FAPE is an individual
determination that must be made on a case-by-case basis." (Letter to Clarke, 48 IDELR 77
(OSEP March 8, 2007))11
Given the likelihood that the student is engaged in an alternative instructional delivery system
during this pandemic, it is particularly important that the LEA ascertain whether there is an
undetermined instructional access issue or a unique need of the student, such as a physical,
emotional or medical condition, that is impacting the student's engagement and progress in the
alternative instructional delivery method. It is recognized that, while it is the LEA's obligation to
ensure that all students with disabilities have FAPE available to them, when a student has failed to
take advantage of available specially designed instruction and other services and supports in the
student's IEP, courts have considered this mitigating factor. However, during this pandemic, the
LEA may not have been able to make some of the services available to the student that were
determined by the student's IEP Team as necessary to provide the student educational benefit.
If the LEA is making available all of the student's specially designed instruction and other services
and supports in accordance with the student's IEP; there are no newly emerged academic,
developmental or functional needs of the student that were not considered by the student's IEP
Team in the development of that IEP and the student is able to benefit from the services offered;
there are no access issues with regard to the alternative instructional delivery method; and the
student's lack of expected progress toward the annual goals is caused only by the parent's refusal
of services or removal of the student from instruction, then making FAPE available to the student
in accordance with the student's IEP may excuse the obligation of the LEA to make other
arrangements to provide services to the student if the student is absent from school at the time of
the services. In that case, the LEA should document all attempts to provide services to the student
in accordance with the student's IEP and all communications with the student's parent in that regard
and are advised to consult with their legal counsel with regard to the specific factual circumstances
in each case.
Question 8: Given the alternative delivery of some or all of a student with a disability’s IEP
services during this pandemic was caused by an unprecedented national emergency beyond
the control of the LEA, does the LEA still have to address the student’s resultant loss of
skills/regression and/or the failure to progress?
11

This letter is publicly available at: https://www2.ed.gov/policy/speced/guid/idea/letters/20071/clarke030807disability1q2007.pdf
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Yes.
The requirements of the provision of a FAPE to each student with a disability under the IDEA and
the NRS/NAC, Chapter 388, necessitate that special education and related services and
supplemental aids and services are provided in conformity with an IEP. 34 C.F.R. §§300.17(d),
300.101; NAC §388.281(6)(e). The limitation or absence of in-person instruction at school due to
health and safety concerns during this pandemic does not relieve a LEA of the obligation to provide
FAPE to each student with a disability under IDEA. While parents and LEAs typically consider
compensatory education/compensatory services to describe services ordered by a hearing officer
or a court to remedy a violation of the IDEA, this term has been used by the United States
Department of Education, OSEP, to describe those services under applicable standards and
requirements that may be required to make up for any skills that were lost due to the disruption of
in-person attendance as a result of COVID-19. Questions and Answers on Providing Services to
Children with Disabilities During the Coronavirus 2019 Outbreak, (OSEP March 2020)12.
Similarly, the NDE adopts the terminology ‘compensatory education/services’ (hereinafter,
compensatory education) for this same purpose, as well as the clearly articulated applicable
standards and requirements regarding compensatory education by the Ninth Circuit Court of
Appeals.13
Individualized Determination
As with all decisions under the IDEA regarding a student with a disability, the determination of
whether and to what extent a student has regressed or failed to progress toward meeting the annual
goals set out in the student’s IEP during this disruption of in-person instruction at school and if so,
how to remedy this regression or failure to progress, including the provision of compensatory
education, if appropriate, is an individualized determination.
It is the student’s IEP Team, including the parent, who must make these determinations and it must
be based on information and data. Even if the LEA and the parents gathered baseline data and
transition data as previously recommended, some necessary data may not be available until a return
to in-person instruction at school and the student is provided with the opportunity to recoup any
lost skills and/or loss of expected progress toward the annual goals in the student’s IEP.
It is recommended that as soon as possible after resuming normal operations, school personnel
begin to collect data to ascertain whether the student regressed and/or failed to make the expected
progress toward the student’s IEP goals during the disruption to in-person instruction and whether
and to what degree the student is demonstrating the ability to recoup any lost skills and expected
progress. The length of the recoupment period to allow a student to regain any lost skills and loss
of expected progress will not be the same for all students. After the appropriate recoupment period,
if there is any remaining loss of skills and/or expected progress toward the student’s annual goals,
the student’s IEP Team must be timely convened to review this data; determine what if any lost
12

This memorandum is publicly available at: https://sites.ed.gov/idea/files/qa-covid-19-03-12-2020.pdf
The State of Nevada is in the United States Court of Appeals, Ninth Circuit. See for example: Parents of Student
W. v. Puyallup, 31 F.3d 1489, 21 IDELR 723 (9th Cir. l994) and Park v. Anaheim Union High School District, 444
F.3d 1149, 45 IDELR 178 (9th Cir. 2006).
13
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skills or progress the student has recouped; and determine the remedy that is reasonably calculated
to provide the educational benefits that the student would have likely received, but for the
disruption to in-person instruction at school.
Neither the IDEA or the NRS/NAC establish a timeframe applicable to the unique circumstances
of this pandemic to complete any necessary data collection and to convene the student’s IEP Team
after LEAs resume normal operations. Given the length of this disruption to in-person instruction;
the right of each student to receive a FAPE; and the limited duration of the student’s IEP, including
the annual IEP goals, these processes should be undertaken without unnecessary delay and be
completed in a reasonable period of time.14 LEAs and parents are encouraged to work together to
resolve any disagreements during this unprecedented health and safety crisis, including the
appropriate time frame to collect necessary data based on information such as the student’s past
regression and rate of recoupment during prior time periods out of school; when to convene the
student’s IEP Team if the student does not recoup all lost skills and/or expected progress during
that time period; and, the remedy, as appropriate, to address the regression and/or loss of expected
progress.
Data and Factors an IEP Team May Want to Consider
The following are factors/data, a student’s IEP Team may want to include in its determination
whether and to what extent the student has lost skills and/or expected progress toward annual goals;
the extent of recoupment of any or all of the lost skills and/or expected progress and, if appropriate,
the remedy, to address the regression and/or loss of expected progress.
1. What instruction and services in the student’s IEP in effect at the time of the disruption
were offered and delivered during the disruption to the student’s in-person instruction at
school, including consideration of the specific nature of the instruction/service, such as the
amount, required frequency, delivery model, and involvement with students without a
disability etc.;
2. The student's progress toward meeting the annual goals prior to the disruption; during the
disruption; and after the determined reasonable recoupment period;
3. The student’s present levels of academic achievement and functional performance,
including behavior, prior to the disruption and after the determined reasonable recoupment
period;
4. The student's ability to access and engage in the instruction and services provided through
the alternative delivery system during the disruption;
5. Information from the student’s parent;
6. The results of any assessments conducted; and
7. The student’s anticipated needs.

14

OSEP has applied the “reasonable period of time” standard to several areas in the IDEA regulations where no
specific timeframe is provided in the regulations. See Assistance to States for the Education of Children with
Disabilities and Preschool Grants for Children with Disabilities, Final Rule, 71 Fed. Reg., 46540, 46637, 46728
(August 14, 2006).
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The Remedy: What, How, and When Provided
While this discussion focuses on the remedy of compensatory education, the nature of the remedy
is an individualized determination and LEAs and parents are encouraged to work together to
resolve any disagreements. It is the student’s IEP Team, including the parent, who must determine
the appropriate remedy, including how and when it will be provided. No uniform remedy will fit
all students given the unique needs of each student, including such factors as physical stamina and
attention span. For one student providing compensatory education before or after school may be
appropriate. For another student, the extension of the school day may cause fatigue or information
overload and may negatively impact the educational benefit of instruction and services received
during the school day. What is clear is that any determined compensatory education must be in
addition to the services set forth in the student’s IEP and cannot interfere with the student’s receipt
of these services. Given these factors and the need to timely remedy regression and/or loss of
progress, IEP Teams are encouraged to consider creative and innovative remedies that take into
consideration each student’s unique needs and strengths. For example, for a student for whom an
extended school day is not appropriate given a lack of stamina, changing the manner in which the
targeted service is provided for a period of time may provide the student the required educational
benefit (such as changing a related service from consultation to direct or providing a service oneto-one rather than in a small group).
Question 9: What flexibilities are available to a LEA during this pandemic with regard to
obtaining parental consent and the issuance of Prior Written Notices and Procedural
Safeguard Notices?
In a June 30, 2020 memorandum, Questions and Answers on Implementing IDEA Part B
Procedural Safeguards During COVID-1915, OSEP provided guidance on obtaining parental
consent through electronic and digital signatures and the electronic provision of Prior Written
Notices and the Procedural Safeguard Notice.
Parental Consent
“Q1. May a public agency accept an electronic or digital signature to indicate that the parent
consents to their child's initial evaluation, reevaluation, or the initial provision of special education
and related services to their child?
Yes, so long as the public agency ensures there are appropriate safeguards in place to
protect the integrity of the process. IDEA requires public agencies to obtain informed
consent from the parent of the child, consistent with 34 C.F.R. § 300.9, before conducting
an initial evaluation and a reevaluation of a child, subject to certain exceptions, and before
the initial provision of special education and related services to the child. 34 C.F.R. §
300.300. Under 34 C.F.R. § 300.9, consent, which must be voluntary on the part of the
parent, means the parent has been fully informed of, and agrees in writing to the activity
15

This memorandum is publicly available at: https://sites.ed.gov/idea/files/qa-procedural-safeguards-idea-part-b-0630-2020.pdf
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for which his or her consent has been requested. Because of social distancing and other
restrictions during the pandemic, it may not be possible to obtain a parent's signed, written
consent in-person.
In developing appropriate safeguards for using electronic or digital signatures during the
pandemic, a public agency may determine that a "signed and dated written consent" may
include a record and signature in electronic form that identifies and authenticates a
particular person as the source of the consent and indicates such person's approval of the
information contained in the electronic consent. See 34 C.F.R. § 99.30(d) (consent for
disclosure of personally identifiable information (PII) from education records).
These safeguards also should include a statement that indicates that the parent has been
fully informed of the relevant activity and that the consent is voluntary on the part of the
parent consistent with the IDEA definition of "consent" in 34 C.F.R. § 300.9. During the
pandemic, the Department considers the use of these safeguards to be sufficient for public
agencies to use in accepting electronic signatures for parental consent under IDEA for the
activities described above.”
“Q2. May a public agency accept a parent’s electronic or digital signature as written parental
consent to disclose PII from the child’s education records?
Yes, so long as the safeguards described in Q1 above are applied and met. That is,
electronic signatures for consent may be accepted to satisfy the IDEA Part B consent
requirements for disclosure of PII from education records if there are appropriate
safeguards, which could include the use of the safeguards for granting consent
electronically to release PII from education records described in the response to Q1 above.
34 C.F.R. § 99.30(d).
In addition, under 34 C.F.R. 300.9, consent, which must be voluntary on the part of the
parent, means the parent has been fully informed of, and agrees in writing to the activity
for which his or her consent has been requested. Parental consent must be obtained before
PII is disclosed to parties other than officials of participating agencies or unless a specific
exception applies under 34 C.F.R. § 300.622(b) of the IDEA Part B regulations or under
the Family Educational Rights and Privacy Act (FERPA) and its implementing regulations
at 34 C.F.R. Part 99.1 34 C.F.R. § 300.622. In addition, under Part B of IDEA, these
safeguards should include a statement that indicates that the parent has been fully informed
of the relevant activity and that the consent is voluntary on the part of the parent consistent
with the IDEA definition of “consent” in 34 C.F.R.§ 300.9.
IDEA Part B also requires that prior to accessing a child’s or parent’s public benefits or
insurance for the first time and after providing the annual notification to parents consistent
with 34 C.F.R. § 300.154(d)(2)(v), the public agency must obtain written consent from the
parent that meets the requirements of 34 C.F.R. §§ 99.30 and 300.622, for disclosure of PII
from education records to a State’s public benefits or insurance program (e.g., Medicaid)
in order for the public agency to bill that State’s program for services provided under 34
C.F.R. Part 300. 34 C.F.R. § 300.154(d)(2)(iv).”
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Prior Written Notice
“Q3. How can a public agency provide parents with prior written notice required under 34 C.F.R.
§ 300.503, while school buildings and other public agency facilities are closed due to the
pandemic?
A public agency must provide parents written notice a reasonable time before it proposes
or refuses to initiate or change the identification, evaluation, educational placement of the
child, or the provision of a free appropriate public education (FAPE) to the child. 34 C.F.R.
§ 300.503. If the parent has previously agreed, or agrees during the pandemic, the prior
written notice can be provided through electronic mail (email). 34 C.F.R. § 300.505.
The term, "reasonable time" is not defined in the regulation. The Department believes that
it would be appropriate to consider factors such as the closure of public and school
buildings and facilities, social distancing, and other health-related orders during the
pandemic in determining what constitutes a reasonable time for this purpose. Nevertheless,
public agencies should make every effort to ensure that written notice is provided as soon
as possible prior to the proposed or refused action.
The determination of when prior written notice is required depends on the particular facts
and circumstances, but OSEP encourages public agencies to ensure that parents are fully
informed of how their child's special education and related services needs are addressed
during remote learning.”
Procedural Safeguards Notice
“Q4. Given the challenges associated with school operations during the pandemic, how can a
public agency ensure that a copy of the procedural safeguards available to parents under IDEA is
provided in accordance with 34 C.F.R. § 300.504(a)?
The public agency can provide a parent an electronic copy of the procedural safeguards
notice (e.g., through email) instead of a paper copy, if the parent has previously agreed, or
agrees to receive an electronic copy during the pandemic. See 34 C.F.R. § 300.505. The
public agency must provide the parents a copy of the procedural safeguards available to
the parents of a child with a disability only one time a school year, except that the notice
also must be provided to parents in the circumstances specified in 34 C.F.R. § 300.504(a).
The public agency is not required to provide a parent an electronic or paper copy of the
notice of procedural safeguards if the parent declines a copy upon being offered a copy.
The public agency should document that it offered the parent a copy and that the parent
declined.”
Question 10: How can parents and LEAs resolve a disagreement regarding the provision of
a FAPE to a student with a disability during this pandemic and/or the appropriate remedy?
“OSEP encourages parents and local educational agencies (LEAs) to work collaboratively, in the
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best interest of children with disabilities, to resolve disagreements that may occur when working
to provide a positive educational experience for all children, including children with disabilities.
In its March 21, 2020 Supplemental Fact Sheet, the Department recognized that during this
national emergency, schools may not be able to provide all services in the same manner that they
are typically provided, and encouraged parents, educators, and administrators to collaborate
creatively to continue to meet the needs of children with disabilities. Timely communication
between parents and public agency staff can often help resolve disagreements that may arise
regarding the educational services provided to a child with a disability during the pandemic.
However, when those informal efforts prove unsuccessful, IDEA's three dispute resolution
mechanisms -- mediation, State complaint, and due process complaint procedures -- are available.”
(Questions and Answers on IDEA Part B Dispute Resolution Procedures During COVID-19,
(OSEP June 22, 2020))16
The NDE has also always encouraged parents and school personnel to first work together at the
school level to solve problems that arise concerning the evaluation, identification or placement of
a student with a disability or the provision of a FAPE to a student with a disability. It is particularly
important to do so during this unprecedented health and safety crisis that has impacted in-person
instruction at school for students with disabilities for an extended period of time and caused
inestimable stress to all involved.
However, for those disputes that cannot be, or are perceived as not being not capable of being,
resolved without outside intervention, there are five State level alternative dispute resolution
processes under the IDEA, Part B, and NRS/NAC, Chapter 388, available in the State of Nevada
to resolve a dispute between a parent and a public agency and/or an alleged violation of the IDEA
and/or the State laws for the provision of special education to students with disabilities: IEP
Facilitation; Mediation; Constituent Concern Investigation; State Complaint; and Due Process
Hearing. 34 C.F.R. §§300.151, 300.506; 300.507; NAC §§388.305, 300.306, 388.318; NRS
§388.4352. An overview of the State level dispute resolution processes, including the subject
matter, who may file, and who holds the decision-making power (the parents and the LEA or an
outside
decision-maker),
are
available
on
the
NDE
website
at:
http://www.doe.nv.gov/Inclusive_Education/Dispute_Resolution/.
Question 11: During the closure of, or restricted access to, public buildings and facilities and
health/safety orders and concerns in the State of Nevada during the pandemic, is it
permissible to use alternative means, such as video conferencing, to conduct resolution
meetings, mediations and due process hearings?
Yes.
In a June 22, 2020 memorandum17, OSEP provided guidance on the IDEA, Part B, dispute
resolution procedures in a question and answer format that addressed alternative means to conduct
16

This memorandum is publicly available at: https://sites.ed.gov/idea/files/qa-dispute-resolution-procedures-partb.pdf
17
This memorandum is publicly available at: https://sites.ed.gov/idea/files/qa-dispute-resolution-procedures-partb.pdf
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resolution meetings, mediations and due process hearings. Questions and Answers on
Implementing IDEA Part B Procedural Safeguards During COVID-19.
Resolution Meeting
“Q5. Can the parent and LEA agree to hold a resolution meeting virtually, rather than face-to-face?
Yes. Where the circumstances related to the pandemic prevent the parent or public agency
representative from attending the resolution meeting in person, it would be appropriate for
the public agency to offer to use alternative means, such as video conferences or conference
calls, subject to the parent’s agreement, consistent with 34 C.F.R. § 300.328. Resolution
meetings related to expedited due process complaints involving discipline may also be
conducted through video conferences or conference calls, subject to the parent’s
agreement.”
Mediation
“Q3. How can parents and public agencies use IDEA's mediation procedures to resolve disputes
when schools and other public facilities are closed or have restrictions that prevent face-to-face
meetings?
IDEA does not contain a specific timeframe in which mediation must occur so long as it is
not used to deny or delay a parent's right to a hearing on the due process complaint or any
other rights afforded under Part B. Because mediation is voluntary, the parties have the
flexibility to identify a mutually agreeable time to meet. 34 C.F.R. § 300.506(a).
Where circumstances related to the pandemic prevent the parent or public agency
representative from attending mediation in person, there is nothing in IDEA that would
prevent the parties from agreeing to conduct the mediation through alternative means, such
as video conferences or conference calls, if the State's procedures do not prohibit mediation
from occurring in this manner.” (Referenced footnote 2: “The requirements for mediation
are in 34 C.F.R. § 300.506.”)
Due Process Hearings
“Q6. May due process hearings be conducted virtually when schools and other public facilities are
closed or have restrictions that prevent face-to-face meetings?
Yes. A State could permit hearings on due process complaints to be conducted through
video conferences or conference calls, if a hearing officer concludes that such procedures
are consistent with legal practice in the State. 34 C.F.R. § 300.511(c)(1)(iii). A hearing
conducted virtually must ensure a parent's right to an impartial due process hearing
consistent with all requirements in 34 C.F.R. §§ 300.511 through 300.515. If applicable, a
State-level review can be conducted virtually if consistent with State procedures.”
(Referenced footnote 4: “The requirements for hearings on due process complaints are in
34 C.F.R. §§ 300.507 through 300.516. The requirements for hearings on expedited due
process complaints are in 34 C.F.R. §§300.532 through 300.533.”)

Page 15 of 16

In the State of Nevada, in recognition of the health and safety restrictions and concerns during this
pandemic, mediations and due process hearings may be conducted virtually. Given the
independence of hearing and review officers, the determination of whether pre-hearing
conferences and the due process hearing will be conducted virtually and the procedures to ensure
the rights of the parties under the IDEA and NRS/NAC, Chapter 388, are protected are the
appointed hearing/review officer’s sole responsibility. The NDE is scrupulous in its obligation to
avoid interference with, or influence over, any pending actions. Therefore, if a party has any
concerns regarding any pending due process complaint or appeal, those concerns must be raised
with the appointed hearing or review officer.
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UNITED STATES DEPARTMENT OF EDUCATION
OFFICE OF SPECIAL EDUCATION AND REHABILITATIVE SERVICES
OFFICE OF SPECIAL EDUCATION PROGRAMS

June 22, 2020
The Office of Special Education Programs (OSEP), within the U.S. Department of
Education’s (Department) Office of Special Education and Rehabilitative Services,
issues this Question and Answer (Q & A) document in response to inquiries concerning
implementation of the Individuals with Disabilities Education Act (IDEA) Part B dispute
resolution procedures in the current COVID-19 environment.
This Q & A document does not impose any additional requirements beyond those
included in applicable law and regulations. It does not create or confer any rights for or
on any person. The responses presented in this document generally constitute informal
guidance representing the interpretation of the Department of the applicable statutory
or regulatory requirements in the context of the specific facts presented here and are
not legally binding and does not establish a policy or rule that would apply in all
circumstances.
To review other Q & A documents that OSEP has provided related to COVID-19, please
visit https://sites.ed.gov/idea/topic-areas/#COVID-19. Additional information specific to
the COVID-19 pandemic may be found online at https://www.ed.gov/coronavirus.

IDEA PART B DISPUTE RESOLUTION PROCEDURES
Q1.

How can parents and public agencies resolve disagreements regarding special
education matters while school buildings and other public facilities are closed
due to the pandemic?

OSEP encourages parents and local educational agencies (LEAs) to work
collaboratively, in the best interest of children with disabilities, to resolve disagreements
that may occur when working to provide a positive educational experience for all
children, including children with disabilities. In its March 21, 2020 Supplemental Fact
Sheet, the Department recognized that during this national emergency, schools may
not be able to provide all services in the same manner that they are typically provided,
and encouraged parents, educators, and administrators to collaborate creatively to
continue to meet the needs of children with disabilities. Timely communication
between parents and public agency staff can often help resolve disagreements that
may arise regarding the educational services provided to a child with a disability during
the pandemic. However, when those informal efforts prove unsuccessful, IDEA’s three
dispute resolution mechanisms — mediation, State complaint, and due process
complaint procedures — are available.
400 MARYLAND AVE. S.W., WASHINGTON, DC 20202-2800
www.ed.gov
The Department of Education’s mission is to promote student achievement and preparation for global competitiveness
by fostering educational excellence and ensuring equal access.

Q2.

Is a State educational agency (SEA) permitted to extend the 60-day time limit for
resolving a State complaint 1 due to circumstances related to the pandemic?

Yes, but only on a case-by-case basis. Under 34 C.F.R. § 300.152, a State’s minimum
State complaint procedures under Part B of IDEA must include a 60-day timeline for
complaint resolution. The regulations specify two allowable reasons for extending the
60-day time limit: (1) if exceptional circumstances exist with respect to a particular
complaint; or (2) if the parent (or individual or organization, if mediation or other
alternative means of dispute resolution are available to the individual or organization
under State procedures) and the public agency involved agree to extend the time to
engage in mediation or other alternative means of dispute resolution, if available in the
State. 34 C.F.R. § 300.152(b)(1).
With regard to the “exceptional circumstances” exception to the 60-day timeline,
States will need to determine on a case-by-case basis whether it is appropriate to
extend the 60-day time limit for a particular complaint due to exceptional
circumstances related to the pandemic or related health and safety restrictions. An SEA
may not categorically determine that it will not undertake complaint resolutions during
the pandemic based solely on its assumption that COVID-19 is an exceptional
circumstance that would warrant an extension of the 60-day complaint resolution
timeline for all complaints.
Although the Department has previously concluded that unavailability of SEA staff
generally is not an exceptional circumstance that would warrant an extension of the
60-day complaint resolution timeline, conditions related to the pandemic could be
deemed an exceptional circumstance with respect to a particular complaint if, for
example, a large number of SEA staff are unavailable or absent for an extended
period of time as a result of the pandemic, or where the SEA cannot access specific
information from school/agency staff or the child’s education records needed to
resolve the complaint due to conditions related to the pandemic.
Q3.

How can parents and public agencies use IDEA’s mediation procedures2 to
resolve disputes when schools and other public facilities are closed or have
restrictions that prevent face-to-face meetings?

IDEA does not contain a specific timeframe in which mediation must occur so long as it
is not used to deny or delay a parent’s right to a hearing on the due process complaint
or any other rights afforded under Part B. Because mediation is voluntary, the parties
have the flexibility to identify a mutually agreeable time to meet. 34 C.F.R. § 300.506(a).

1

The requirements for State complaints are in 34 C.F.R. §§ 300.151 through 300.153.

2

The requirements for mediation are in 34 C.F.R. § 300.506.

2

Where circumstances related to the pandemic prevent the parent or public agency
representative from attending mediation in person, there is nothing in IDEA that would
prevent the parties from agreeing to conduct the mediation through alternative
means, such as video conferences or conference calls, if the State’s procedures do
not prohibit mediation from occurring in this manner.
Q4.

Can the parent and LEA agree to extend the timelines applicable to the
resolution process 3 given the challenges associated with school and other public
facility operations during the COVID-19 pandemic?

Yes. There is nothing in IDEA that would prevent the parent and public agency from
mutually agreeing to extend the 15-day timeline for the LEA to convene a resolution
meeting and the 30-day resolution period timeline when a parent files a due process
complaint. If the parties are unable to meet in person or through virtual means
(discussed in Q5), they could mutually agree to extend the 15-day timeline for the
resolution meeting and the 30-day resolution period until a face-to-face meeting could
occur.
However, IDEA does not permit an extension of the 7-day resolution meeting timeline or
the15-day resolution period for expedited due process complaints that address disputes
about disciplinary removals of students with disabilities.
Q5.

Can the parent and LEA agree to hold a resolution meeting virtually, rather than
face-to-face?

Yes. Where the circumstances related to the pandemic prevent the parent or public
agency representative from attending the resolution meeting in person, it would be
appropriate for the public agency to offer to use alternative means, such as video
conferences or conference calls, subject to the parent’s agreement, consistent with
34 C.F.R. § 300.328. Resolution meetings related to expedited due process complaints
involving discipline may also be conducted through video conferences or conference
calls, subject to the parent’s agreement.

For due process complaints, the requirements for the LEA to convene a resolution meeting
within 15 days and the 30-day resolution period are in 34 C.F.R. § 300.510. The requirements for
convening resolution meetings within 7 days and the 15-day resolution period for expedited due
process complaints are in 34 C.F.R. § 300.532.
3

3

Q6.

May due process hearings 4 be conducted virtually when schools and other
public facilities are closed or have restrictions that prevent face-to-face
meetings?

Yes. A State could permit hearings on due process complaints to be conducted
through video conferences or conference calls, if a hearing officer concludes that such
procedures are consistent with legal practice in the State. 34 C.F.R. § 300.511(c)(1)(iii). A
hearing conducted virtually must ensure a parent’s right to an impartial due process
hearing consistent with all requirements in 34 C.F.R. §§ 300.511 through 300.515. If
applicable, a State-level review can be conducted virtually if consistent with State
procedures.
Q7.

Do hearing officers, or where applicable, reviewing officers, have the authority to
extend the applicable timelines for issuing decisions on due process complaints
during the pandemic?

Yes. IDEA permits a hearing officer or a reviewing officer to grant specific extensions of
timelines at the request of either party to the hearing or review. 34 C.F.R. § 300.515(c);
see 34 C.F.R. § 300.515(a)-(b) for applicable timelines. There is no IDEA requirement that
both parties agree to the extension request, but the hearing officer or reviewing officer
must document the length of the extension and the reason it was provided.
While a hearing or State-level review of an expedited due process complaint may be
conducted through video conferences or conference calls if consistent with legal
practice in the State, IDEA makes no similar provision for extending relevant timelines for
hearings or reviews in the context of expedited due process complaints.

The requirements for hearings on due process complaints are in 34 C.F.R. §§ 300.507 through
300.516. The requirements for hearings on expedited due process complaints are in 34 C.F.R. §§
300.532 through 300.533.
4
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Know Your Parental Rights: The Meaning and
Importance of Prior Written Notice and Parent
Consent
The federal special education law IDEA (Individuals with Disabilities Education Act) gives parents a legal
right and responsibility to participate in the education of their child with disabilities. The special education
services for a child are developed in a decision-making process involving the child’s parents and school district
staff. Prior Written Notice and giving parent consent are important parental rights in special education. These
rights are in IDEA and in Minnesota Statute.
• Prior Written Notice means that before (prior to) the school district taking or refusing to take certain
actions, they must give parents information in writing (the notice) stating what the action is and why
they are taking or not taking it.1
• Parent consent means that parents have an opportunity and responsibility to agree or disagree with
actions the school district wants to take (proposes) or refuses to take.
• Parents may make requests for changes regarding their child’s special education evaluation,
identification, or Individualized Education Program (IEP) including educational placement.

When does the school need to give Prior Written Notice to parents?
Prior Written Notice is required whenever the school district:
• proposes to begin or change the identification, evaluation, or educational placement of a student
• refuses to begin or change the identification, evaluation, or educational placement of a student
• proposes or refuses changes to the provision of a free, appropriate public education of a student
In addition, the notice is required when a parent revokes consent (withdraws or takes back agreement made
previously) in writing for special education services to continue for their child.
Parents can expect to receive a Prior Written Notice:
• after an IEP meeting has been held, and a new or annual IEP has been written
• whenever the school district and parents make an evaluation plan for the child, either for the first time
(initial) or for a reevaluation (usually every three years)
• whenever parents make requests for changes on their child’s identification, evaluation ,or IEP including
educational placement (PACER recommends that parents put requests to the school in writing)
There is no required form, or title of the form, but the notice must be in writing and cover all the required components. The Minnesota
Department of Education Model Form Instructions for the Prior Written Notice Form can be found at http://education.state.mn.us/MDE/dse/
sped/due. School districts may use this model form to develop their Prior Written Notice. The district will need to insert the required parent,
child, and situation-specific information according to these requirements. Parents have a right to receive the information in a way they can
understand. The notice must be in the native language of the parent if the parent does not understand English. Translation may be either oral or
written. If it is oral, there should be documentation of the oral translation and of understanding by the parents in writing and in the student’s file.
It should not use abbreviations, jargon, or acronyms.

1
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What is included in the Prior Written Notice?
The Prior Written Notice will give parents more information about what will or will not be included in the IEP
or evaluation plan. The notice the school sends to parents must include:
• clear and specific description of the action the school proposes or refuses (what has been added,
changed, or removed from the IEP or evaluation plan); for an evaluation, the “action proposed” should
include the specific evaluation procedures and evaluators (i.e., a list of specific tests and specifically by
whom they will be done)
• the reason why the school district is making the proposal or refusing the request
• description of the evaluations, assessments, records, or reports the district used to make their decision
• description of what other options were considered by the IEP or evaluation team, and why they were
rejected
• description of other factors affecting the proposal or refusal
• statement informing the parents of the protections they have under IDEA’s procedural safeguards and
how they can get a copy of Minnesota’s procedural safeguards
• resources for parents for help in understanding the Prior Written Notice and procedural safeguards
• an explanation that, if the parent objects to a proposal or refusal in the Prior Written Notice, parents
must have an opportunity for a conciliation conference to try to resolve the disagreement. The school
district must hold a conciliation conference within ten days from the date the district received the
parent’s objection to a proposal or refusal in the Prior Written Notice. The school district must also
inform parents of other alternative dispute resolution procedures such as mediation or facilitated IEP
team meetings.2
Timeline: The school must give parents this notice no less than 14 calendar days before the proposed date of
the IEP change or the evaluation. If the notice only includes a refusal of a request, it must be given to parents
within 14 calendar days of the date the request was made.

How can parents agree or disagree?
Parents will receive a Parental Consent or Objection Form along with the Prior Written Notice. Parents have 14
calendar days from the date the forms were given or sent by the school to them to respond.3
For an IEP, if parents:
• agree with the proposed IEP, they will check “yes”
• disagree with the entire proposed IEP, they will check “no” on the form; to begin the process of resolving
the disagreement, request a conciliation conference or other dispute resolution option
• agree with some but not all of the proposed IEP, they will sign that they agree with some of the proposals
and also write down objections to other proposals (some school district forms include a specific place for
this; others do not) to begin the process of resolving the areas of disagreement
It is important to note that if the child is already receiving special education services (has an IEP) and parents
do not sign the form with agreement or disagreement, the changes will go into effect by the 14-day deadline.4
2

PACER recommends that if parents object to a proposal or refusal they do so in writing.

Parents, guardians, surrogate parents, and students 18 or older who have had rights transferred to them are the only people who can legally
consent or object to an IEP.

3

If the child is not currently receiving special education services (initial IEP), the school may not move forward to provide services when a
parent does not consent to the IEP in writing. The school also may not override a parent’s written refusal to reevaluate. However, the school
may do a review of the child’s records without written parental consent.

4
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After parents check the appropriate box they should:
• sign the form
• make a copy of the form for their records, if possible
• return it to the person whose name appears on the form within the 14-day timeframe
The school should begin the services to which the parents agree and set up the process of resolving any disagreement.
For questions or information on methods to resolve IEP disagreements, contact PACER Center.
In summary, parents have the right to receive the Prior Written Notice and have the responsibility to agree or
disagree with the school district’s proposals. These parental rights and responsibilities are essential parts of the
special education process and the education of a child with a disability. For more information parents may call
PACER Center and ask to speak to an advocate.

For an IEP, the process would look like this:

IEP Proposal
developed by
parents and school.

Prior Written Notice
sent by school.

Parents say yes or
no to proposed IEP.
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